ter cited as NATIONAL PROSECUTION STANDARDS]. The National District Attorneys Association, although sensitive to the arguments that the broad discretion of the prosecutor allows for the abuse or unequal treatment of individuals before the law, noted that the preparation of written guidelines regularizes and structures discretion, limiting the possibility that it will be exercised in an arbitrary and discriminatory fashion. NATIONAL PROSECUTION STANDARDS, supra at 89.
7 Cox, supra note 1, at 433. Guidelines tend to minimize the influence of non-objective factors, such as the attitudes of the arresting officer or complaining party, and facilitate informing the public. Bubany & Skillern, supra note 2, at 497-98.
8 The President's Commission described prosecutors' discretionary decisions as "often , unguided by explicit statutes, judicial rules, or administrative policies, and are not subjected to public, or in most cases judicial, scrutiny." PRESIDENT'S COMM'N, supra note 1, at 130. As a rule, the courts have declined to formulate definite standards for the exercise of the 9 Although Justice Department officials established national investigative and prosecutorial priorities from time to time in the interest of allocating their limited resources to achieve an effective nationwide law enforcement program, they have allowed individual United States attorneys to establish their own priorities within the national priorities. DEP'T OF JUSTICE, PRINCIPLES OF FEDERAL PROSECUTION 8 (1980) . See also Kaplan, Prosecutorial Discretion-4 Comment, 60 Nw. U.L. REv. 174, 177 (1965) . This individualized approach may effectively eliminate the prosecution of a particular class of crimes that the Justice Department deems critical, if a United States Attorney determines that it would not be beneficial to prosecute such crimes in utilizing limited resources on a local or regional level.
In describing his experiences at the United States Attorney's office for the Northern District of California, Kaplan relates that when faced with the problem of making the most 13 The preface to the Pinciples of Federal Prosecution cautions that the guidelines have deliberately been cast in general terms with a view toward providing guidance rather than mandating results. DEP'T OF JUSTICE, supra note 9, at i. This Comment argues that the generality has defeated the purposes of establishing such guidelines. Furthermore, the Department of Justice specifies that reference to the guidelines is not intended to require a particular prosecutorial decision in any given case. Id at Part A(2), comment. Furthermore, the criticism that the practical value of such guidelines as the American Bar Association Standards, the National Prosecution Standards and the Illinois Code of Professional Responsibility is strictly limited as these standards do little more than condemn prosecutorial discretion not motivated toward the public purpose of the office is equally applicable to the Prt'nciples of Federal Prosecution. See Kavanaugh, supra note 8, at 632.
14 United States Attorneys, whom the President appoints for four-year terms, are responsible for prosecution of federal criminal cases in each of the ninety-four judicial districts. 28 U.S.C. § § 541(a)(b) (1976) . In large offices, most of the prosecutorial decisions may be delegated to Assistant United States Attorneys. Kaplan, supra note 9, at 176. Throughout this' broad,' 5 particularly in instituting criminal prosecution, have access to several sources of suggested standards of conduct in addition to the recently issued Principles of Federal Prosecution. 16 One example is the Justice Department's nine-part United States Attorneys' Manual providing "internal guidance [for] the U.S. Attorneys' Offices .... 17 Additionally, the Code of Federal Regulations contains published standards of conduct for Department of Justice attorneys. 1 8 Prosecutors also learn of national law enforcement priorities guiding prosecutorial decisions from Department of Justice memoranda, bulletins and letters, United States Attorney's conferences, meetings with individual prosecutors and their staffs, and meetings with the United States Attorney's Advisory Committee. 1 9 United States Attorneys also benefit from the Department of Justice's "Memoranda of Understanding" with other federal agencies and departments regarding what offenses should be submitted to United States Attorneys for investigation or prosecution and which should be handled internally by the agencies or departments. 20 Used in conjunction with all these resources, the consolidation of general procedures in the Principles of Federal Prosecution may facilitate consistent treatment of individuals within the federal criminal justice system. 2 ' Unfortunately, Comment, the term United States Attorney will apply to all prosecutors within a United States Attorney's office unless otherwise stated.
15 Professor Abrams notes that United States Attorneys have "relative autonomy in prosecution from the filing of the complaint up to and including the handling of the appeal through the United States Court of Appeals." Abrams, supra note 1, at 55 n. 189. The preface to the Principles of Federal Prosecution, states that " [t] he manner in which federal prosecutors exercise their decision-making authority has far-reaching implications, both in terms ofjustice and effectiveness in law enforcement and in terms of the consequences for individual citizens." DEP'T OF JUSTICE, supra note 9.
16 But see text accompanying notes 49-50 infra. 17 28 C.F.R. § 0.16(b) (1980) . DEP'T OF JUSTICE, UNITED STATES ATTORNEYS' MANUAL (Aug. 31, 1976) (unpublished manual available from the Dep't of Justice). The nine-part Manual, prepared by the Executive Office of United States Attorneys, is available for purchase from the Executive Office of United States Attorneys, United States Department of Justice, Washington, D.C. 20530, under the disclosure requirements of the Freedom of Information Act at a per page fee. Id § 1-1.400.
18 Holderman, supra note 5, at 3-4.
DEPIT OF JUSTICE, U.S. ATTORNEY'S WRITTEN GUIDELINES FOR THE DECLINATION
OF ALLEGED VIOLATIONS OF FEDERAL CRIMINAL LAWS 29-30 (1979) [hereinafter cited as
DECLINATION GUIDELINES].
20 Id at 30. 21 It is certainly arguable that the Pr'tciples of Federal Prosecution do not strike the proper balance, however. See note 9 sura. Certainly, with the limited access the general public has to the supplemental resources supposedly available to United States attorneys, it is difficult to ascertain whether the apparent deficiencies of the new guidelines are rectified by other materials.
Use of prosecutorial discretion can result in inequitable application of the law in two ways at the federal level: statutes may be enforced with varying degrees of strictness from jurisdiction to jurisdiction, or they may be enforced in a discriminatory fashion against various offenders within a particular jurisdiction. As an example of the former, a person is likely comparable resources seldom exist for state and local prosecutors; 22 therefore, general guidelines modeled after the Pn~czles of Federal Prosecution would do little to solve prosecutorial abuse and misuse of discretion at this level.
Controlling prosecutorial discretion is feasible and can be compatible with a democratic system of justice. In Germany, for example, as in the United States, prosecutors necessarily have some discretion to select which crimes will be prosecuted. However, the German system of compulsory prosecution, with its limited provision for "restrained discretion," 23 articulates much more clearly and explicitly the criteria of selection. 2 4 Despite its discretionary non-prosecution exception to the general rule of compulsory prosecution, with provisions similar to those outlined in the Prznciples of Federal Prosecution, the German system limits the discretion not to prosecute to misdemeanors. 2 5 This important limitation is not imposed upon, or in all cases desired for, 26 American prosecutors. However, without this limitation, American prosecutors have a much greater impact on the fate of an individual defendant since the magnitude of the crime and the severity of the sentence may be substantially greater than in a German misdemeanor case. An even more important distinction, however, is that German citizens, unlike United States citizens, have the right to departmental and judicial review of decisions not to prosecute. 2 7 The discretion of German prosecutors is not only subject to severe regulation, but citizens have recourse in the event of arbitrary decisions.
Controlling prosecutorial discretion in the United States involves a difficult balancing process. As the American Bar Association stated in its Project on Standards for Criminal Justice, " [t] here is need for caution to be prosecuted and jailed in the Northern District of Florida for selling five LSD tablets, while that same person might not be prosecuted in the Southern District of New York for the more serious crime of selling three ounces of cocaine. Gross & Maloney, supra note 5, at 27. Similarly, in money crimes such as theft and fraud, the amount of money triggering federal prosecution in one district may be 100 times greater than the threshold in another district. Lewin,Justice: 26 The rule of compulsory prosecution may lead to absurd results in some cases. Langbein, supra note 1, at 474-75.
27 However, not all citizens may claim these rights and they do not apply to all decisions. Id at 463.
[Vol. 72 in formulating standards broad enough to encompass the wide variety of factual situations to which they must be applied and narrow enough to be an explicit and specf guide on the subject .... -"2 The goal, according to Professor Kenneth C. Davis, is not to confine, structure, and check prosecutorial discretion to the maximum degree, but rather to find the "optimum degree" in each set of circumstances. 29 There is a fine line between providing answers and giving direction. 30 While strict rules designed to meet every conceivable situation would be impossible, detailed outlines, explicit hypotheticals, and mechanisms for accountability are feasible and needed. Without support materials and detailed supplements such as those provided federal prosecutors, the guidelines promulgated by the Justice Department are overbroad and provide little concrete guidance.
Public awareness that enforcement of criminal laws in many cases may depend on the sole judgment of the prosecutor has increased dramatically in recent years. 3 ' Concurrently, the United States Supreme Court has evinced a growing concern over the vast degree of discretion in the criminal justice system and has tended to require more specific standards for critical decision-making in criminal cases. 32 Presently, 28 ABA STANDARDS, supra note 6, at 60 (emphasis added). The ABA does qualify its standards by recognizing that "ambiguity is intrinsic in many of the problems with which they deal and which the advocate's conscience must guide." Id 29 K. DAvIs, supra note 1, at 4. The mere fact that discretion exists does not mean it should be abolished. See note 1 supra. Reasons cited to justify the need for discretionary decisions include the enormous number of cases that come into the criminal process, the limited amount of funding available to prosecutorial staffs, the necessity of individualizing application of the law to individual offenders, the limits in lawmakers' abilities to adequately enunciate exactly what conduct they wish to prohibit, the overcriminalization of conduct, the inherent limits of statutory language, the need to allow law enforcement to be directed and adapted to the needs of a locality, and the impossibility of reviewing every decision of every prosecutor in the United States. For elaboration on these various arguments, see generalv Bubany & Skillern, supra note 2, at 492; Cox, supra note 1, at 386; LaFave, supra note 5, at 533; Langbein, supra note 1, at 451; Kaplan, supra note 9, at 188; PRESIDENT'S COMM'N, supra note 1, at 133-34; Rosett, supra note 3, at 20; and Comment, Duplicative Statutes, supra note 1.
30 See, e.g., Kavanaugh, supra note 8, at 649-50. Rules can take different forms, varying in their utility and effectiveness. According to the authors of a recent quantitative study of prosecutorial discretion, the continuum runs from mandatory rules, e.g., "all conspiracies to distribute heroin will be prosecuted if the evidence suggests a reasonable likelihood of conviction," to guidelines or factors, e.g. "a prior record for the same offense is a factor in favor of prosecution." Frase, supra note 5, at 298. In the middle of the continuum is the presumptive rule, e.g. "cases involving one ounce of heroin or less will normally not be prosecuted, absent unusual circumstances." Id, citing Abrams, supra note 1, at 22-24. This Comment uses the term "guidelines" loosely to encompass rules and factors at different points along the continuum, depending upon the procedure at issue. With the great potential for abuse of prosecutorial discretion, 35 the range of relevant considerations along with the thinking of prosecuting attorneys within a particular system must be narrowed through explicitly formulated policy. 36 The President's Commission on Law Enforcement and Administration of Justice found that despite the presence of factors which tend to increase conformity in the decision-making process, 37 the lack of clearly stated standards to guide office personnel, parin which the court concluded that "perhaps the most meaningful aspect of the vagueness doctrine is not actual notice, but the other principal element of the doctrine-the requirement that a legislature establish minimum guidelines to govern law enforcement." Id at 574 36 Abrams, supra note 1, at 57. Abrams cautions that while guidelines will not insure complete uniformity of decision, they should "move the prosecutorial system further along the road to 'tolerable consistency.' " Id Disparity in use of discretion results from a variety of internal and external pressures. Discretionary justice is often complicated--or simplified-by "pressures, personalities and politics." K. DAvis, supra note 1, at 24. Specifically, judicial involvement, the news media, various individuals, interest groups and public opinion may affect prosecutorial discretion. See generally Bubany & Skillern, supra note 2. The discretionary decision alone may involve questions of "justice, law, facts, policy, politics, and ethics." K. DAvis, supra note 1, at 24. 37 The following factors induce conformity to general standards among prosecutors: caseload restraints, the desire to win, law enforcement considerations, the pressure of public ticularly in large offices at the state and local levels, resulted in little likelihood of consistent charging and dismissing of cases. 3 8 The Commission found that many discretionary decisions were made "hastily and haphazardly," 39 with insufficient information about the offense, the offender, his needs or the community and correctional treatment programs. 4° Expediency now appears to be the primary objective of tbe criminal justice system.
1
The dual objectives of the Justice Department's Principles of Federal Prosecution apply equally to all prosecutorial offices: ensuring fair and effective responsibility by government attorneys "and promoting confidence on the part of the public and individual defendants that important prosecutorial decisions will be made rationally and objectively on the merits of each case." 42 The federal guidelines specifically aim at curbing abuses and inconsistencies in prosecutorial discretion in six areas: (1) initiating and declining prosecution; (2) selecting charges; (3) entering into plea agreements; (4) opposing offers to plead nolo contendere; (5) entering into non-prosecution agreements in return for cooperation; and (6) participating in sentencing. 43 While the guidelines may meet their twofold purpose at the federal level in each of these six areas, their practical utility at the state and local level is highly questionable.
PARAMETERS OF PUBLISHED PROSECUTORIAL GUIDELINES
Inherent in prosecutorial decision-making is an underlying tension between the related needs for consistency and certainty, and the contrary needs for flexibility and sensitivity. 44 In the United States, the specific facts and circumstances of each particular case determine the ultimate decision whether to prosecute. While written guidelines should not completely restrain the prosecutor from basing priorities and poliopinion, and the constraints inherent in professional ethics. Cox, supra note 1, at 411, 413-17. See also LaFave, supra note 5, at 533.
Within an office, certain factors also encourage conformity. For example, assistant prosecutors often share a common perception of their role as each has learned the standards for prosecution by the tenured assistants. Kaplan, supra note 9, at 177. Another powerful factor inducing conformity to general standards is the possibility that the prosecutor who authorized prosecution might not be the attorney who tries the case; thus, another might carefully examine his decision to prosecute. Id 38 PRESIDENT'S COMM'N, supra note 1, at 133. an equal basis. 50 He states that absent special circumstances, policy should be published clearly and concisely. 5 1 The prosecutors promulgating these policy statements should take affirmative action to disseminate them to the public rather than merely make them available upon request.
5 2 Although the stated purpose of the Justice Department guidelines includes better informing the public, ostensibly through publication of departmental policy, the Ptincflles of Federal Prosecution do not go into adequate detail to assure the public that evenhanded administration of the criminal law will be safeguarded. The unavailability of the supplemental materials disseminated to federal prosecutors highlights the apparent inadequacy of the new guidelines.
Also implicit in this evaluation of prosecutorial guidelines is the necessity for making a record or report of all decisions, including results and rationales. This allows for monitoring and reviewing decisions as well as updating policies and procedures. 5 3 Such records prevent a prosecutor from making an "after-the-fact rationalization, based on apparently neutral principles" 5 4 of his or her decision.
Meaningful control of discretion is impossible without at least some form of internal administrative review. 55 Reduction in the number of decision-makers effectively controls discretion; 56 policy should therefore be established as high up the ladder of control as possible. In addition to policy statements, an outline of administrative controls is an essential component of prosecutorial guidelines. 5 7 The existence of published policy or guidelines, even when specific, will not alone result in consistent application of the law; 58 the important consideration is "whether the procedure established for the exercise of power furnishes adequate 50 Abrams, supra note 1, at 26-28. Additionally, internal regulation through published guidelines may preclude movement toward judicial review of all prosecutorial policy and decisions whether to prosecute. Professor Abrams notes that introduction of judicial review could interfere with increased development of internal controls. Id at 52.
51 Abrams concedes that legal memoranda, background analysis and manuals on tactics arguably should not be published. 57 Abrams describes administrative controls as necessary to ensure that "policy formulated by higher-ups will be applied by subordinates in the field." Abrams, siupra note 1, at 53. A system of administrative controls is not an alternative to the explicit articulation of prosecutorial policy, however. Id at 56.
58 Bubany & Skillern, siupra note 2, at 499.
safeguards to those who are affected by the administrative action." 59 Administrative controls range from placing all authority for certain types of prosecution in one central authority to delegating almost all authority to the field. with the invitation to seek advice from central authority if it has any doubts about prosecuting a particular category of cases. 6° A middle-of-the-road approach requires the field to notify central authority whenever it initiates prosecution of a particular kind of crime. 6 '
The Principles of Federal Prosecution establish various United States Attorneys and responsible assistant attorneys general as the "central authority, '62 with the dual purpose of assuring inter-ofte consistency and providing appropriate remedies for serious, unjustified departures from the guidelines. 63 The document directs these officers to establish supplementary internal procedure guidelines appropriate to their individual offices. 64 This scant provision for the promotion of inter-office consistency is inadequate, however. In fact, the guidelines explicitly authorize each United States attorney to modify or depart from the Principles of Federal Prosecution .65 Admittedly, while policies theoretically should be equally appropriate throughout a prosecutorial system, reality mandates an inevitable adjustment to meet the varying needs of the individual offices. 66 However, while the Principles of Federal Prosecution require the approval of the appropriate assistant attorney general and the deputy attorney general at least in those situations in which "a modification or departure is contemplated as a matter of policy or regular practice," 67 this important advancement toward uniformity in the decision-making process at the federal level becomes meaningless when the guidelines are so general as to make it virtually impossible to identify departures from "policy." Unlike the federal guidelines which regulate ninety-five separate offices across the country, state and local policy statements generally need only encompass prosecutors in a limited geographic area. Consequently, inter-office consistency is less a consideration at the state and local level than intra-office uniformity, particularly in the larger offices. In this compacted situation, it is less necessary to accommodate departures from policy as the guidelines can be tailored to meet the needs of the jurisdiction in question. Therefore, state and local prosecutors require more detailed guidelines as well as a stricter procedure for obtaining permission to depart from office policy, particularly including input from the chief policy-maker in the jurisdiction to ensure uniformity of decision.
SELECTING CHARGES, INITIATING, AND DECLINING TO PROSECUTE
One of the most powerful controls a prosecuting attorney has at his or her disposal is the ability to choose not to act on a given case.8 The prosecutor's decisions on whether or not to prosecute in effect determine which laws will be enforced. 69 There is no question that the decision to prosecute lies within the scope of the prosecutor's discretionary power, 70 or that the extent to which the attorneys take advantage of their freedom to decline prosecution is very great. A recent study showed that less than one-fourth of the complaints received by the ninety-five United Although a trial may provide a review of a prosecutor's decision to prosecute, most criminal cases never reach trial, largely due to the fact that most prosecutors rely heavily on the leverage provided by their flexibility to manipulate the charges and to influence the ultimate disposition of individual cases. Bubany & Skillern, supra note 2, at 481 (citing Note, Prelrial Diversion From the CriminalProcess, 83 YALE LJ. 827, 838 n.59 (1974)). If a substantial percentage of cases were not dropped or carried to administratively negotiated conclusions, justice would, in the words of the President's Commission, not merely be slowed down, but stopped. PRESIDENT'S COMM'N, supra note 1, at 130.
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States Attorneys resulted in filing of formal charges.
7 1 The prosecution rates in state systems for which published data are available are somewhat higher than the federal system, but do not rise much above the fifty percent mark. 7 2 Yet virtually no procedure exists at the local, state, or federal level to determine if the decisions to decline prosecution are consistent or fairly made over time. Although the central authority in Washington must approve the dismissal of a federal prosecution already initiated in the field, the Department of Justice has not maintained routine administrative control over decisions to forego prosecution. 73 And, in state and local offices, there is seldom any control over the decision not to prosecute. 74 All levels of government therefore need a comprehensive declination policy to govern which cases the prosecutor may or may not decline. The local or federal prosecutor must determine not only whether he can convict, but whether he should convict. 75 There are a number of reasons for a prosecutor to forego prosecution on a particular case. 73 Abrams, supra note 2, at 54, note 188. Although eighty-three of the ninety-four United States Attorney's offices have developed their own specific written declination guidelines, there is little cohesive national policy beyond the PThzciples of Federal Prosecution. The remaining-eleven offices not only have no written guidelines, but admit to making all declination decisions on a case-by-case basis. DECLINATION GUIDELINES, supra note 19. In this 1979 report, the Department of Justice demonstrated "both notable similarities and striking diflrences across the various United States Attorney's offices with respect to written declination policies." Id at 4-5. The Justice Department dealt with the issue whether the existing degree of uniformity or diversity is proper only by requiring "a careful and thorough analysis of the circumstances confronting each United States Attorney's office and of the various national policy interests." Id at 5. These differences result in inconsistencies between prosecutorial and investigative staffs, as well as between offices in different parts of the country. Consequently, in some instances, written guidelines are the result of requests by investigative agencies for more clarity regarding prosecutorial priorities. 76 LaFave lists eight reasons why a prosecutor may not pursue a case: (1) if harm done by the offender can be corrected without prosecution; (2) when the offender, if not prosecuted, will be likely to aid in achieving other enforcement goals; (3) when the mere fact of prosecution would cause undue harm to the offender; (4) when the costs of prosecution would be excessive considering the nature of the violation; (5) when the victim has expressed a desire that the offender not be prosecuted; (6) if there are constraints in available enforcement resources; (7) when the prosecutor feels compelled to individualize justice; or (8) if the legislature has overcriminalized the act in question. LaFave, supra note 5, at 533. "Overcriminalized" activities refer to those which tend to be sanctioned by society and law enforcement officers, and include gambling, drug use, and prostitution. Cox, supra note 1, at 387 (referring to Breitel, supra note 2, at 429). Prosecutors consequently have wide discretion prosecutor has enough funds to prosecute all offenders, 77 particularly in the overburdened District Attorneys' offices. 78 Additionally, the low potential for successfully trying a politically sensitive or highly publicized case frequently results in dismissal. 79 This calculation necessarily includes recognition that certain crimes, by their nature, demand a higher quantum of proof than others to obtain a conviction. 8 0
The discretion available to prosecutors in the arrest and screening stages preceding the filing of formal charges is even broader than the more visible forms of discretion occurring at later stages in the criminal process. 8 1 This particular facet of discretion is for the most part "unreviewed and unreviewable, ''8 2 increasing the potential for abuse. Historically, prosecutors have made such decisions largely in secret. 83 Consequently, commentators have called for uniform screening and non-prosecution policies to help solve the problems of disparate treatment under the law. 84 The Princples of Federal Prosecution set forth the following courses of action available to the government attorney once he has probable cause to believe that a person has committed a federal offense within his jurisdiction: (a) request or conduct further investigation; (b) commence or recommend prosecution; (c) decline prosecution and refer the matter for prosecutorial consideration in another jurisdiction; (d) decline prosecution and initiate or recommend pre-trial-diversion or other non-criminal disposition; or (e) decline prosecution without taking other action.
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as to investigating or pursuing these "victimless" or "complaintless" crimes. Id See generall' Cole, supra note 1. According to the President's Commission, the prosecutor "wields almost undisputed sway over the pretrial progress of most cases." PRESIDENT'S COMM'N, supra note 1, at 77. Additionally, at the federal level, the prosecutor's exercise of discretion in charging is not subject to control by investigating agencies whose cases he prosecutes. Cox such guidelines as a necessary component of an overall program to correct the disparity of treatment between rich and poor defendants. THE NEW JUSTICE, supa note 3, at 15. For a discussion of the barriers to specific guidelines for initiating and declining prosecution and selecting charges, see Brakel, supra note 74. 85 DEP'T OF JUSTICE, sup-a note 9, at Part B (1). The goal of never charging an innocent person, a common element in the ABA Standards and Code of Professional Responsibility, the National Prosecution standards, and the ISBA standards, is ethically satisfied if the prosecutor has available a quantum of evidence equalling "probable cause." Kavanaugh, supa note 8, at 634. For example, Standard 3.9 of the ABA standards suggests that it is "unprofessional conduct for a prosecutor to institute or cause to be instituted criminal charges when he
1981]
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The probable cause standard is the same standard as that required for the issuance of an arrest warrant or a summons upon a complaint, 8 6 or for a magistrate's decision to hold a defendant to answer in the district court, 8 7 and is the minimal requirement for indictment by a grand jury. 88 According to the official comment to the Principles of Federal Prosecution, it is a threshold consideration only. 89 The guidelines prescribe commencement of federal prosecution if the prosecutor believes that the "person's conduct constitutes a federal offense and that the admissible evidence willprobabo be sufficient to obtain and sustain a conviction."9o The guidelines temper this mandate by permitting the prosecutor to decline prosecution even when this standard is met if the prosecution would serve no substantial federal interest, the defendant is subject to effective prosecution in another jurisdiction, or there exists an adequate non-criminal alternative to prosecution. 9 1 The prosecutor need not obtain all the evidence upon which he intends to rely at trial; rather, it is sufficient that he reasonably believes that such evidence will be available and admissible at trial. 92 Furthermore, "the potential that. . the fact-finder is likely to acquit the defendant because of the unpopularity of. . the prosecution or because of the overwhelming popularity of the defendant or his or her cause should not discourage continuation of a knows that the charges are not supported by probable cause." ABA STANDARDS, supra note 6, The Prosecution Function, Standard 3.9. See also ISBA STANDARDS, supra note 6; NA-TIONAL PROSECUTION STANDARDS, supra note 6, at 131; ABA CANONS OF PROFESSIONAL ETHICS D.R. 7-103(A). A former Assistant United States Attorney notes that there is general agreement that, regardless of the strength of the case, a prosecutor has no business going forward with the case without an actual belief in the guilt of the accused. This is a question of morality as much as prosecutorial policy. Kaplan, supra note 9, at 178.
The prosecutor is in a unique position to harass defendants despite the fact that decisions to charge are theoretically reviewed during the pre-trial preliminary hearing and the grand jury proceedings. 90 Id at Part B(2) (emphasis added). Several commentators suggest that a standard of probable cause is inadequate because the amount of evidence sufficient to demonstrate probable cause may be inadequate to defeat a defendant's motion for directed verdict. Kavanaugh, supra note 8, at 634; Kaplan, supra note 9, at 182. Kaplan noted that if the government's evidence did not seem sufficient to escape a directed verdict, all of the Assistant United States Attorneys in his office agreed that the prosecution should, of course, not be undertaken. Id A more stringent standard for guiding the prosecutor in the exercise of the charging discretion has been suggested as an alternative: "[C]harge those defendants with those crimes for which there exists sufficient evidence to prove every element of the crime charged, unless there is a substantial doubt that evidence needed to prove the elements of a prima facie case will either not be admitted or not be believed." Kavanaugh, supra note 8, at 635. sound case. 93 Although the guidelines include these elaborations in the official comment, they fail to include specific benchmarks for the prosecutor to follow and thus, without further elaboration, fail to solve the disparity in application problem. 94 They certainly fail to meet the President's Commission on Law Enforcement's recommendation that policy-makers establish explicit policies for the dismissal or informal disposition of the cases of certain marginal offenders. 95 Such factors can, however, be quantified. For example, the Bronx County, New York District Attorney's office employs a numerical case evaluation system that assigns numerically weighted values to certain criteria that reflect the policies and priorities of the office. 96 This system evaluates a case in four essential respects: the nature of the crime charged, determined by the grade of felony involved; the gravity of the particular offense, primarily determined by the extent of personal injury and property loss or damage; the propensity of the defendant to commit crimes of violence, primarily determined by the nature of his background and prior criminal record; and the strength of the case, primarily determined by the facts, circumstances and available evidence. 97 Any prosecutor's office can adapt the case evaluation system, and according to the Bronx County District Attorney, the system represents an effective method for screening out those cases in which selective prosecution might be appropriate. 98 Additionally, by focusing a great deal of attention on the case at the precise moment it becomes part of the system, the prosecutor acquires and [l]t is likely that the U.S. attorney for the Northern District of Florida believes that prosecution of a first offender for forging a U.S. Treasury check would serve a "federal interest," while the U.S. attorney for the Southern District of New York probably believes that same forger should be placed in a deferred prosecution program. As a result, while the Florida forger may receive a federal prison term, the New York forger will not even be prosecuted. Id Gross and Maloney suggest a more specific guideline to combat evasion of the evenhanded administration of the federal criminal laws; e.g., placing a person who forges one U.S. Treasury check in a deferred prosecution program unless he has a prior criminal record. Id
The guidelines issued by the ABA, National District Attorneys Association and ISBA also fail to adequately direct the prosecuting attorney as to which cases, as a rule, should be pursued and which should be forgone, although all "implicitly recognize the impossibility of prosecuting all criminals, and explicitly reject any obligation to refrain from prosecuting an individual who might possibly be found innocent at a trial." Kavanaugh, sufra note 8, at 632. 
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[Vol. 72 maintains full control over all aspects of the case through final disposition, thereby ensuring the integrity and consistency of office policy. 99 Although the Prnciples of Federal Prosecution direct the prosecutor to consider the particular offender's culpability in connection with the offense,'0° the past record of criminal activity,' 0 ' the willingness to cooperate in the investigation or prosecution of others, 0 2 and the probable sentence or other consequences of conviction, t0 3 they also instruct the prosecutor to weigh federal law enforcement priorities, 0 4 the nature and seriousness of the offense, 1 0 5 and the deterrent effect of prosecution 0 6 in determining whether to decline prosecution for want of substantial federal interest.' 0 7 Without more elaboration, prosecutors at the state and local level attempting to adhere to similar guidelines would not know what constituted an enforcement priority other than perhaps by a "gut feeling" as to which crimes occurred most frequently or posed the greatest problem to the community. An individual public prosecutor without further direction cannot determine what impact a crime will have on a community or how serious it actually is relative to all other crimes prosecuted in the particular jurisdiction. The Justice Department's rather weak admonition that "some offenses, although seemingly not of great importance by themselves, if commonly committed would have a sub-99 Id at 238-39.
Id at Part B(3)(b).
106 Id at Part B(3)(c). 107 Id These factors roughly correspond to those proposed by the National Advisory Commission, although the Commission recommends that where possible, such guidelines should identify even more specifically where those factors considered in the decision to take the accused into custody or pursue formal proceedings. NAC: COURTS, supra note 49, Standard 1.2.
These latter considerations, when made on an individual basis, are precisely the sort of factors which may lead to disparity and inconsistency in application of the law'on a jurisdiction to jurisdiction basis, however, and may be inadequate at the federal level, also. While there may be a tendency for prosecutors within a particular office to form a general consensus as to which cases should or should not be prosecuted, it is highly unlikely that without further elaboration, prosecutors between offices can make consistent judgements as to the latter three considerations. See Kaplan, supra note 9, at 177. Although some data indicate that those United States Attorneys who developed their own written guidelines are influenced by "national law enforcement priorities," these priorities are communicated haphazardly to the prosecutors through a hodge-podge of sources. See text accompanying notes 16-20supra. It is difficult to conceive of consistent application of the law on a national basis under these circumstances, particularly when national declination guidelines are feasible and preferable. DECLINATION GUIDELINES, supra note 19. The guidelines should constitute revisions to the Principles of Federal Prosecution, and be uniformly and regularly disseminated as such.
stantial cumulative impact on the community"' 0 8 does not provide such direction. Finally, while a prosecutor may be in a fairly good position to determine the deterrent effect of prosecution on a specific defendant, the lack of a cohesive and unified program to guide the entire prosecutorial force as a unit decreases the likelihood of consistent prosecution following commission of a particular offense. This in turn decreases the deterrence factor generally on other potential offenders in the community.
Other American organizations' proposed guidelines on the decision to prosecute do not differ markedly from the Pin'ciples of Federal Prosecution. For example, the American Bar Association Standards state in part:
(a) It is unprofessional conduct for a prosecutor to institute or cause to be instituted criminal charges when he knows that the charges are not supported by probable cause.
(b) The prosecutor is not obliged to present all charges which the evidence might support. The prosecutor may in some circumstances and for good cause consistent with the public interest decline to prosecute, notwithstanding that evidence may exist which would support a conviction. Illustrative of the factors which the prosecutor may properly consider in exercising his discretion are:
(i) the prosecutor's reasonable doubt that the accused is in fact guilty;
(ii) the extent of the harm caused by the offense; (iii) the disproportion of the authorized punishment in relation to the particular offense of the offender; (iv) possible improper motives of a complainant; (v) reluctance of the victim to testify; (vi) cooperation of the accused in the apprehension and conviction of others; (vii) availability and likelihood of prosecution by another jurisdiction. 109 While factors (i), (ii), (iii) and (vi) roughly correspond to guidelines B (3) (d), B (3) (b), B (3) (g) and B (3) () 110 respectively, they do not require individual prosecutors to determine such nebulous policy considerations as law enforcement priorities or the deterrent effect-of prosecution.
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The upper echelons of the policy-making body should establish priorities and determine the deterrent effect of prosecution and then disseminate this information to individual prosecutors as concrete guidelines.
These considerations should not be made subconsciously or without guidance. For example, although the prosecutor's caseload is a valid consideration in the charging decision, its inclusion creates a number of problems in establishing a uniform charging policy. 112 Among proposed solutions are: (1) preventing the prosecutor from declining to file otherwise justified charges solely on the basis of caseload considerations; (2) enumerating various offenses for which the prosecutor may decline to charge solely because of caseload factors, and additional designated offenses for which the prosecutor must consult with his superiors before deciding not to charge; and (3) limiting the prosecutor to considering his caseload only for offenses in which there is already a high dismissal rate or informal noncharging policy.
113
Neither the American Bar Association guidelines nor the Justice Department principles focus upon the individual type or category of decision; i.e. the guidelines are not "situation-specific."' 114 Yet the nature of the alleged offense is an easily codified factor.' 15 Use of hypotheticals can accomplish much more than a mere listing of broad generalizations characterized as "guiding principles." ' 16 One commentator gave the following example: It is the policy of this office that charges arising out of domestic disputes shall be nolled where discussion with the complaining spouse indicates that (i) the spouse does not wish to press charges; (ii) there is no indicated history of prior incidents of a similar nature; (iii) no physical injury or serious threat thereof occurred or no weapon was involved; and (iv) the case is otherwise not serious enough to warrant referral to Family Relations.
17
Consideration of personal characteristics is often very subjective, but writers have formulated policies providing more concrete guidance than the American Bar Association guidelines or the Principles of Federal Prosecution, for example: Prosecutions shall not be undertaken by this office in cases where the defendant has no previous record and the charging assistant is reasonably sure that the alleged criminal behaviour was induced by extreme but nonrecurring emotional distress, except that charges will be filed in such instances in which the alleged criminal activity constitutes a felony (or a certain class of felonies) unless the chief prosecutor (or designated senior assistant) approves the application of this policy in the particular case. Prosecutions shall be deferred by this office, except in (certain felonies) where the defendant is addicted to narcotics (or mentally retarded, or a 112 Thomas & Fitch, supra note 10, at 521. [Vol. 72 mentally retarded juvenile) if the defendant voluntarily enters a treatment program previously approved by this office, successfully completes aday program of treatment, and during that period is not charged with another crime.18
In the Princi.ples of Federal Prosecution, the Justice Department suggests evaluating the nature and seriousness of the offense in terms of the economic, physical and psychological impact on the victim, but cautions against the impression that an offender can escape prosecution merely by returning the spoils of his crime." 9 However, firm guidelines as to which criminal offenses are negotiable based upon the victim's plight and which are not would do more to alleviate this undesirable impression and are essential at the local level. For example, prosecutors often feel that non-criminal processes can better deal with the medical, mental, or social problems of many first offenders. 120 Those crimes in which such diversion is appropriate for first or repeat offenders must be set out.
There is considerable room for abuse of the government's directive that federal prosecutors decline to prosecute if an adequate non-criminal alternative to prosecution exists 12 1 because such alternatives sacrifice the formality and visibility generally associated with conventional court procedures. 122 Consequently, these alternatives, which rely heavily upon unregulated and broad discretionary exercises of power by prosecutors and others, 23 may deny the values inherent in constitutional equal protection and due process.' 24 Although the discretion to divert may constitute a valid exercise of discretion, 25 pre-trial diversion is justifiable only if it results in an allocation of resources more likely to achieve the goals of criminal justice than the traditional system. 126 Despite its importance, the use of this power has proceeded largely without standards or articulated goals at the local and federal levels. 127 While society should vest some discretion in the prosecutor to compensate for certain laws written in an attempt to apply criminal sanctions as social controls over problems which might be more appropriately handled administratively or through other means,'
28 the potential that a prosecutor may "extort from defendants agreement to potentially onerous conditions"' 129 mandates that standards be developed establishing the types of cases for which diversion is appropriate and procedures for approval of the diversion decision. 130 Frequently, these decisions are unreviewable.' 3 1 In determining who will be conventionally processed and who will be diverted, the prosecutor needs guidelines to limit unchecked discretion.' 32 The Princzwles of Federal Prosecution, rather than setting out offenses appropriate for pre-trial diversion, deal only in generalities. At the very least, policy-makers must define the class of offenders to be diverted, the goals of diversion and the services best suited to meeting these goals.1 33 While the federal guidelines supply broad criteria concerning the defendant in general, 13 4 they do not set out specific factors pertaining solely to diversion. The National Advisory Commission took a different approach by suggesting the following criteria as indicators that diversion not be used: any history of the use of physical violence toward others, involvement with syndicated crime, a history of antisocial conduct indicating that such conduct has become an ingrained part of the defendant's lifestyle and would be particularly resistant to change, and any special need to pursue criminal prosecution as a means of discouraging others from committing similar offenses.' 3 5 The Commission also listed seven more detailed administrative control policies applicable to cases where the diversion program involves significant deprivation of an offender's liberty: (1) The offender's right to be represented by counsel 
Id
134 See text accompanying notes 100-102 supra. 135 NAC: COURTS, supra note 49, Standard 2.1. One additional factor to be considered in evaluating the cost to society is that the limited contact a diverted offender has with the criminal justice system may have the desired deterrent effect. Id This is an important consideration in evaluating the goal of specific deterrence.
[Vol. 72 during negotiations for diversion deserves emphasis; (2) Administrators should not permit suspension of criminal prosecution for longer than one year; (3) Administrators should not approve an agreement that provides for a substantial period of institutionalization unless the court specifically finds that the defendant is subject to nonvoluntary detention in the institution under noncriminal statutory authorizations for such institutionalization; (4) The court must receive an agreement containing a full statement of those things expected of the defendant and the reason for diverting him; (5) The court should approve an offered agreement only if approvable under the applicable criteria for a negotiated plea of guilty; (6) Upon expiration of the agreement, the court should dismiss the prosecution and permit no future prosecution based on the conduct underlying the initial charge; and (7) For the duration of the agreement, the discretionary authority to determine whether the offender is performing his duties adequately under the agreement must vest in the prosecutor, and if he determines that the offender is not performing properly, he must have the ability to reinstate the prosecution. 13 6 A comprehensive set of guidelines should include such explicit directives. The promulgator of local guidelines must keep abreast of alternative civil and administrative remedies provided by various state legislatures and local authorities and inform prosecutors of these alternatives on an on-going basis.
In an effort to avoid discriminatory application of the law such as that evidenced in Yick Wo v. Hopkins,1 37 the federal guidelines prohibit consideration of the prosecutor's personal feelings and motivations in determining whether to commence or recommend prosecution, 138 and also condemn the influence of the offender's race, religion, sex, national 136 Id at Standard 2.2. 137 Yick Wo. v. Hopkins, 118 U.S. 356 (1886) was the first case involving a successful defense of discriminatory prosecution. The Court held the administration of a municipal ordinance to regulate public laundries violative of equal protection because it was systematically arbitrary and unjustly discriminatory on the basis of race. While this case involved administrative activity as opposed to prosecutorial action, it appears applicable to prosecutorial decision-making because of the law enforcement nature of the administration action with which it deals. Cox, sufira note 1, at 403.
The Supreme Court has also held, however, that the "conscious exercise of some selectivity in enforcement is not in itself a federal constitutional violation." Oyler v. Boles, 368 U.S. 448 (1962). In 0yler, the Supreme Court upheld a state recidivist statute despite the fact that only a selected few to whom the statute applied had the heavier penalty enforced against them. Id Oler has resulted in two requirements of proof in an action for discriminatory prosecution: a showing that others in the same or similar position have not been prosecuted, and that the knowing discrimination was based on an unjustifiable standard. Id at 456. However, according to one commentator, cases have illustrated that it is very difficult to prove an unjustifiable or impermissible standard. Comment, Duplicative Statutes, supra note 1, at 231-32.
138 DEP'T OF JUSTICE, supra note 9, at Part B(6).
origin, political associations, activities, or beliefs on the prosecutor's decisions. 139 Still, without more adequate guidelines for making such determinations, it becomes virtually impossible to know how much influence any of the above factors may have had upon the prosecutor.
If state and local prosecutors' offices adopted the Pnc/les of Federal Prosecution without change, prosecutors failing to adhere to these ambiguous guidelines could become subject to remedial procedures after making decisions. 14 However, as the guidelines do not provide for either an internal or external reviewing authority, 14 1 chief prosecutors probably could not rectify or discover mistakes or abuse. The requirement of explicitly stating the reasons for declining prosecution and placing them on file 142 becomes virtually meaningless for this purpose although it helps alleviate some difficulties in penetrating the prosecutor's shield against liability in a charge of discriminatory prosecution. 43 Rule C (1) of the Principles of Federal Prosecution directs the prosecutor to charge, or recommend that the grand jury charge, the most serious offense consistent with the nature of the defendant's conduct and which is most likely to result in a sustainable conviction.
1 44 According to the Justice Department, this principle provides the framework for guaranteeing that every defendant will start from the same position charged with the most serious criminal act he commits. 1 45 The official comment tempers this flat rule, however, by stating that in many instances unusually mitigating circumstances may make the specified penalty appear so out of proportion to the seriousness of the defendant's conduct that the attorney for the government should consider charging a different of-139 Id One commentator argues that while case law, without exception, holds only intentional discrimination violative of the equal protection clause of the United States Constitution, significant reasons exist for extending the right to certain forms of unintentional discrimination as well. 543 (1969) .
140 DEP'T OF JUSTICE, supra note 9, at Part B(7). 141 Review of decisions at the federal level, often made by assistant United States Attorneys, seldom occurs unless a dispute arises either at the time of the decision or afterward. Kaplan, supra note 9, at 176. The same is true at the state and local level. See generaly Cox, supra note 1, at 393.
142 DEP'T OF JUSTICE, supra note 9, at Part B(7). Davis advocates recording reasons for declining prosecution in the interest of evenhandedness and openness. K. DAVIS, supra note 1, at 225, 226. See also ABA STANDARDS, The Prosecution Function, supra note 6, Standard 4.4., which states: "Whenever felony criminal charges are dismissed by way ofnolleprosequi (or its equivalent), the prosecutor should make a record of the reasons for the action." 143 The challenger, to formulate a claim, must show that a prosecution was brought in a knowingly discriminatory fashion based on an unjustifiable standard. See also note 137 supra.
144 DEP'T OFJUSTICE,supra note 9, at Part C(I). Typically, a defendant will have committed more than one criminal act and his conduct may be prosecuted under more than one statute. Id See also Duplicative Statutes, supra note 1.
145 DEP'T OF JUSTICE, supra note 9, at Part C(l) comment.
The rules further direct government attorneys to bring additional charges only when such charges are necessary to ensure that the indictment will reflect the nature and extent of the defendant's criminal conduct or will provide the basis for an appropriate sentence given all the circumstances of a particular case. 147 Additionally, government attorneys may bring such charges if they will significantly enhance the strength of the government's case against the defendant or a codefendent.1 4 8 These directives are apparently designed to ensure that a prosecutor does not add charges for which evidence is weak to acquire additional leverage in the plea bargaining process. The plea of guilty is probably the most frequent method of conviction in all jurisdictions. ABA STANDARDS, Pleas of Guilty, supra note 6, at 299. 151 The plea bargaining process is a critical stage of the criminal justice system at which discretionary decisions affecting the majority of defendants and the entire system occur. LaGoy, Senna & Siegal, supra note 150, at 436. According to Cox, the prosecutor is generally free to (I) prosecute on less than the full number of charges; (2) prosecute on a lesser charge which one or more of the given charges includes; (3) drop the present charges and bring less severe ones; (4) drop one or more cases filed against any one defendant and prosecute less than the full number; (5) drop subsidiary charges which he could bring against the defendant as a release offender, or repeat offender, or for any offenses against bail laws, gun laws or drug laws; or (6) promise to make no sentencing recommendation. Cox, supra note 2, at 426. Of course, the absolute right to trial provides a constant limit on the prosecutor's bargaining power in plea discussions. ABA STANDARDS, The Prosecution Function, supra note 6, at 80. though, 55 in part because plea bargaining entails great potential for the unequal exercise of discretion. 1 56 Some commentators suggest abolition of plea bargaining in the belief that reforms are incapable of correcting the deficiencies of the process.1 57 Others merely note that reform is necessary because plea bargaining frequently results in unequal treatment of similarly situated defendants with a detrimental impact on the adversary process. 158 This is particularly true since the process is typically informal and private.
159
Plea bargaining generally depends to a large degree on the prosecutor's discretion to determine whether or not to grant a defendant charging or sentencing concessions.' 60 The court has no control over the The attorney for the government and the attorney for the defendant or the defendant when acting pro se may engage in discussions with a view toward reaching an agreement that, upon the entering of a plea of guilty or nolo contendere to a charged offense or to a lesser or related offense, the attorney for the government will do any of the following:
(A) move for dismissal of other charges; or (B) make a recommendation, or agree not to oppose the defendant's request, for a particular sentence, with the understanding that such recommendation or request shall not be binding upon the court; or (C) agree that a specific sentence is the appropriate disposition of the case. FED. R. CRIM. P. l1(e)(1).
155 Bubany & Skillern, supra note 2, at 482. 156 For example, in one study, prosecutors in low population density jurisdictions used more information and seemed more likely to accept bargains than their metropolitan counterparts. LaGoy, Senna & Siegal, supra note 150, at 435-37. The Bronx County District Attorney noted that:
Rather than being in accord with office wide policies which reflect the district attorney's priorities, the plea bargain is often motivated by desperation at the collapse of a case which has been unreasonably delayed, the existence of a backlog of cases, the inclination of a particular assistant, or the philosophy of a particular judge, compounded by pressure from the court administration to dispose of cases as quickly as possible. Merola, supra note 56, at 256. See also K. DAVIS, supra note 1, at 167-70 (discussing selective enforcement in general); White, .4 Proposalfor Reform of/he Plea Bargaining Process, 118 U. PA. L. REv. 439, 449 (1971) . But see Kavanaugh, sura note 8, at 644-45, arguing that the role of the prosecutor in the plea bargaining process must be put in perspective as it is the court which ultimately determines the defendant's fate.
157 D.E. AARONSON, supra note 122, at 70-71. The National Advisory Commission on Criminal Justice Standards and Goals suggests total elimination on the grounds that it will remove incentives to overcharge, will not substantially increase the number of trials, and will increase the rationality of the system. Id The National District Attorneys Association, on the other hand, voted to reject the NAC's proposal. Id (citing 16 CRIM. L. REP. 2427 (1974)).
158 See, e.g., Thomas & Fitch, supra note 10, at 546; Note, Plea Bargaining: The Case for Reform, 6 U. RICH. L. REV. 325 (1972) . One commentator suggests, in addition to requiring the promulgation of specific guidelines by individual offices, that state legislatures might also take action to limit prosecutorial discretion in this area. He suggests, for example, that a legislature might find plea bargaining permissible only when the prosecutor determines that he needs information and testimony from one defendant against others whose conviction is more important. Vorenberg, supra note 6, at 682. He further calls for public reports on each use of this grant of bargaining authority to enable the legislature to determine whether further legislative action need be taken. initial charge brought by the prosecutor, so in cases where a bargain is struck before any charges are filed, there is no judicial supervisor preventing undesirable reduction of a charge. 16 1 The authors of one major study concluded:
[T]he major impression with which one is left is that of prosecutorial individuality. This is certainly consistent with traditional predictions of wide prosecutorial discretion. But the degree to which information selection, sorting and weighing vary even within the same office tends to confirm the worse fears of critics-that equal defendants will receive unequal treatment from prosecutors seated at opposite sides of the same desk.1 62 Furthermore, prosecutorial misconduct in this process will frequently go undetected and unpunished, much as in the diversion decisions. 163 In many cases, the bargained plea, and not the process, becomes an end in itself, defeating the goal of individualized justice in the name of expediency. 164 Critics have charged that permitting prosecutors to engage in plea bargaining has certain inherent dangers and problems: (1) misunderstandings between the prosecutor and the defendant which are dangerous and difficult to prove and rectify; 165 (2) secret bargaining talks which hamper public awareness of the justice system; 166 (3) contempt on the part of criminals for a system ofjustice in which they can negotiate and get off easily;1 67 (4) a chilling effect which makes innocent defendants fear trial because judges are more lenient in sentencing those who plead guilty in comparison to those who were found guilty; i8 (5) overcharging defendants with the intent of bargaining down to the crime prosecutors feel is really at issue; 169 and (6) coercion of guilty pleas.' 70 Moreover, nobody knows the actual manner in which the prosecutor comes to a decision about disposing of a case. ., concurring) . The arguments in favor of permitting the practice correspond to the arguments put forth to justify prosecutorial discretion generally, with the additional considerations that rehabilitative goals are furthered by the defendant's admission of guilt and that deterrence and respect for the criminal justice system are enhanced by the certainty and promptness of punishment associated with plea bargaining. ABA STANDARDS, supra note 6, at 299-301. The Justice Department guidelines provide that the prosecutor may, in an "appropriate" case, enter into an agreement conditioned upon the defendant's plea of guilty or nolo contendere to a charged offense; i.e. the prosecutor may agree to move for dismissal of other charges or take a certain position with respect to the sentence to be imposed.
174
The American Bar Association Standards define "appropriate" as "cases in which it appears that the interest of the public in the effective administration of criminal justice would thereby be served ....
The Pinciples of Federal Prosecution suggest in more detail eleven considerations to be weighed by the prosecutor in determining whether to enter into a plea agreement. Rule D(2) provides:
In determining whether it would be appropriate to enter into a plea agreement, the attorney for the government should weigh all relevant considerations, including:
(a) the defendant's willingness to cooperate in the investigation or prosecution of others; (b) the defendant's history with respect to criminal activity; mation used to reach the agreement is seldom analyzed; furthermore, it is unclear whether differences exist between jurisdictions or among prosecutors within a single jurisdiction. Id The President's Commission called plea bargaining an "invisible procedure," and stated that "neither the dignity of the law, nor the quality of justice, nor the protection of society from dangerous criminals is enhanced by it being conducted covertly." PRESIDENT'S COMM'N, supra note I, at 78. Another commentator noted that The defendant's interest in receiving as low a sentence as possible and the prosecutor's interest in maintaining a steady flow of guilty pleas ... can easily merge into agreement upon a guilty plea in return for a sentence that is meaningless in terms of the defendant's offense and his need for treatment or control. K. KIPNIS [Vol. 72 (c) the nature and seriousness of the offense or offenses charged; (d) the defendant's remorse or contrition and his willingness to assume responsibility for his conduct; (e) the desirability of prompt and certain disposition of the case;
(f) the likelihood of obtaining a conviction at trial; (g) the probable effect on witnesses; (h) the probable sentence or other consequences if the defendant is convicted;
(i) the public interest in having the case tried rather than disposed of by a guilty plea; () the expense of trial and appeal; and (k) the need to avoid delay in the disposition of other pending cases.
176
The government then adds that this provision does not suggest the desirability or lack of desirability of a plea agreement in any particular case.' 77 Nor does the listing of considerations reflect the merits of any plea agreement that actually may be reached;1 78 its purpose is "solely to assist attorneys for the government in exercising their judgment as to whether some sort of plea agreement would be appropriate in a particular case."
179
No directive for uniformity exists in this watered-down assistance guideline. Without supplemental guidelines, standardization of the plea bargaining process is virtually impossible. Measurable criteria and sanctions for deviating from these criteria are mandatory. Although flexibility is a necessary component of the process, perhaps to a greater extent than in any other facet of prosecutorial decision-making, the Justice Department refuses to even suggest the desirability or lack thereof of situations based upon these eleven criteria. 80 State and local guidelines must avoid hedging on the critical issue of inconsistent and improper 176 DEP'T OF JUSTICE, sufira note 9, at Part D(2). 177 Id at Part D(2) comment. According to Cox, there are a number of additional factors which encourage rather than limit the use of plea bargaining techniques by prosecutors, making a plea bargain more desirable in a given case. She lists the pressure of a heavy case load, the desire to win; i.e., to get some kind of conviction even if for a lesser offense, the prosecutor's need to get along with other members of the criminal justice system, and the desire to mitigate penalties considered too harsh for a particular crime, defendant, or set of circumstances. Cox, supra note 1, at 425-26.
178 DEP'T OF JUSTICE, supra note 9, at Part D(2) comment.
Id
180
The Bronx County District Attorney's office departed completely from traditional plea bargaining procedures to ensure internal consistency and decrease external pressures on the individual prosecutors. Whenever an indictment is secured in Bronx County, the entire case is sent directly to an innovative Plea Recommendation Board. The Board consists of experienced prosecutors who control the key functions which occur at each of the critical stages in the development of a case; thus, each case is scrutinized by specialists who consider every aspect of the case and assign the appropriate weight to every fact and circumstance relevant to the crime. Merola, supra note 56, at 256.
bargains and address the problem through comprehensive and detailed guidelines. Section 1.8 of the American Bar Association Standards provides the following more elaborate considerations in determining the public interest:
(i) that the defendant by his plea has aided in ensuring the prompt and certain application of correctional measures to him;
(ii) that the defendant has acknowledged his guilt and shown a willingness [to] assume responsibility for his conduct;
(iii) that the concessions will make possible alternative correctional measures which are better adapted to achieving rehabilitative, protective, deterrent or other purposes of correctional treatment, or will prevent undue harm to the defendant from the form of conviction;
(iv) that the defendant has made public trial unnecessary when there are good reasons for not having the case dealt with in a public trial;
(v) that the defendant has given or offered cooperation when such cooperation has resulted or may result in the successful prosecution of other offenders engaged in equally serious or more serious criminal conduct;
(vi) that the defendant by his plea has aided in avoiding delay (including delay due to crowded dockets) in the disposition of other cases and thereby certain application of correctional measures to other offenders.
1
Unlike the American Bar Association Standards above and the Pznzczles of Federal Prosecution, the National Advisory Commission's recommendation specifically says that the statement of policies should provide that a prosecutor may not consider weaknesses in his case in determining whether to permit a defendant to plead guilty to any offense other than that charged.
1 82 Despite its antagonism to the plea bargaining process in general, the Commission recommends that attorneys engaged in plea negotiations consider the following:
(1) The impact that a formal trial would have on the offender and those close to him, especially the likelihood and seriousness of financial hardship and family disruption;
(2) The role that a plea and negotiated agreement may play in rehabilitating the offender; (3) The value of a trial in fostering the community's sense of security and confidence in law enforcement agencies; and (4) The assistance rendered by the offender; (a) in the apprehension or conviction of other offenders;
cated in the guidelines, should designate those charges which will not be reduced or negotiated under any circumstances. With certain enumerated exceptions, the guidelines permit the government prosecutor to enter into a non-prosecution agreement in exchange for a person's cooperation when, in his judgment, the person's timely cooperation appears to be necessary to the public interest and other means of obtaining the desired cooperation are unavailable or would be ineffective. 1 98 The guidelines list three considerations in determining whether the public interest requires a person's cooperation: the importance of the investigation or prosecution to an effective program of law enforcement, the value of the person's cooperation to the investigation or prosecution, and the person's relative culpability in connection with the offense or offenses being investigated or prosecuted along with his history with respect to criminal activity. 199
Although the latter two considerations appear to require greater 197 Cox lists a number of circuits which demand general disclosure of the plea arrangements before accepting the plea, but notes that the disclosure is limited and the unfettered discretionary powers of the prosecutor remain untouched. Cox, supra note 1, at 429 n.263. 198 DEP'T OF JUSTICE, supra note 9, at Part F(l). The prosecutor must obtain approval from the United States Attorney or a supervisory assistant United States Attorney. Id at Part F(1) comment.
199 Id at Part F(2). The listed considerations, however, are not intended to be all-inclusive or to require a particular decision in a particular case.
[Vol. 72 prosecutorial individualization in decision-making, the first consideration clearly requires more stringent direction by a state or local policymaker. 200 The guidelines recognize that the primary function of a prosecutor is to enforce the criminal law, and therefore the prosecutor should not routinely or indiscriminately enter into agreements not to enforce the law under particular conditions, but they fail to outline precisely what the conditions are. 20 1 Again, the guidelines direct the prosecutor to place a memorandum or other written record of the non-prosecution agreement in the case file.
20 2 While one of the purposes of this record is to facilitate identification by government attorneys of persons whom the government has agreed not to prosecute, 203 this does not eliminate disparity in decisions unless all the attorneys in a particular jurisdiction inform themselves on acceptable practices and general policy decisions.
PARTICIPATING IN SENTENCING
The prosecutor has discretion to make bail and sentence recommendations to the judge, who may ignore the recommendations in reaching the ultimate decision. 20 4 According to the National District Attorneys Association, the prosecutor's greatest impact on sentencing lies in the area of plea negotiation. 20 5 Although the distinction between plea or sentence negotiation and sentence recommendation after trial is significant, the former may be viewed as a legitimate precedent to the latter. 20 6 The Association notes that plea negotiation carries benefits beyond mere expediency in that it allows some control over excessive or inappropriate sentencing limitations, 20 7 such as narcotics laws. 208 The American Bar Association Standards also recognize the effect of plea negotiation on sentencing and find that " 'it is generally appropriate for the prosecutor to make a recommendation ... where he has committed himself to the defendant as a part of negotiations leading to a plea,' because 'the existence and terms of an agreement are highly relevant to the sentencing decision.' " 209 The Princiles of Federal Prosecution, which, like the American Bar Association Standards, generally discourage prosecutorial sentencing recommendations, direct the prosecuting attorney to recommend the sentence imposed when the terms of a plea agreement require him to do so or when doing so is in the "public interest. ' 2 10 In considering the public interest question, the guidelines instruct the prosecutor to bear in mind the attitude of the court toward government sentencing recommendations, and to weigh the desirability of maintaining a clear separation of judicial and prosecutorial responsibilities against the value of prosecutorial input into the decision. 2 11 The National Advisory Commission, on the other hand, states that in making sentence recommendations, a prosecutor should not consider whether a defendant entered a plea of guilty to the charge or to a lesser offense than that initially charged. 2 12 The Justice Department only tells the attorneys to be "guided by the circumstances of the case and the wishes of the court concerning the manner and form in which sentencing recommendations are made." 2 13 There is little concrete guidance as to when the public interest warrants such an expression of what the government's view may be, stating merely that it is a matter "to be determined with care, preferably after consultation between the prosecutor handling the case and his supervisor." 214 The Justice Department warns the prosecutor that "by offering a recommendation, he shares with the court the responsibility for avoiding unwarranted sentence disparities among defendants with similar backgrounds who have been found guilty of similar conduct." 2 1 5 Nowhere do the guidelines outline such patterns, though; a ranking of prosecutorial priorities for various crimes generally does not appear.
209 Id (citing ABA STANDARDS, supra note 6, at 245). 2 10 DEP'T OF JUSTICE, supra note 9, at Part G(3). The guidelines do require the prosecutor to cooperate with the Probation Service in its preparation of the presentence investigation report, review material in the presentence investigation report that is disclosed by the court to the defendant or his attorney, and make a factual presentation to the court when: (i) sentence is imposed without a presentence investigation and report; (ii) it is necessary to supplement or correct the presentence investigation report; (iii) it is necessary in light of the defense presentation to the court; or (iv) the court requests it, and be prepared to substantiate significant factual allegations disputed by the defense. Id 211 Id at Part G(3) comment. 212 NAC: COURTS, supra note 49, Standard 3.8. 213 DEP'T OF JUSTICE, supra note 9, at Part G(3) comment. 214 Id 215 DEP'T OF JUSTICE, supra note 9, at Part G(4) comment.
While it is essential to bear in mind that an overly rigid sentencing structure, particularly one which attempts to set the sentence prior to the commission of the crime, may go too far in meeting this problem, 216 the individual factors necessary to a rational decision can still be accounted for with a more specific and elaborate guideline. This is particularly true at the local level. Consideration of individual factors with no standardization of the value of each characteristic ignores not only the interests of equality under the law, but may also result in discrimination against those defendants from the lowest socio-economic levels of society. 2 17 The Department of Justice's guidelines do not contain any criteria for comparability of sentencing, nor do they provide guidance as to what should be recommended. 218 For example, one commentator suggests establishing two permutations of burglary, providing a one-year sentence for simple burglary, and two years for aggravated burglary (weapons, night, etc.). He further suggests adding a one-year increase for each previous serious felony of which a defendant had been convicted and graduated reductions, based upon certain personal factors such as age or mental condition, or pressure of circumstances.
19
The National District Attorneys Association contends that the prosecutor's participation in sentence recommendation benefits both the court and the public. The prosecutor reflects the victim's point of view, thereby equalizing the defense counsels' recommendations, 220 and bringing about more informed sentencing. However, the Association concedes that "[t]hose who oppose the prosecutor's participation in sentence recommendation are rightfully concerned with the potential threat of distortion resulting from his adversary role and his invasion 216 ABA STANDARDS, supra note 6, at 339-40. An overly rigid framework leads to nullification of the law in that prosecutors, judges, and juries will consequently ignore the law to ensure a just result. The Model Sentencing Act explicitly rejects sentencing according to the 218 See generally D.E. AARONSON, supra note 122, at 117. One commentator hopelessly concluded that it is "impossible to arrive at an objectively 'correct' and consistent system for sentencing recommendations, charging that even the thirty-five specific criteria set forth in the NATIONAL PROSECUTION STANDARDS, supra note 6, provide little practical assistance in assigning weights to all of the factors and their infinite numbers of combinations. Kavanaugh, supira note 8, at 646. 219 Vorenberg, supra note 6, at 662-63. Although the example as given applies to judges, the criteria are equally applicable to prosecution recommendations. So does the author's warning that the "practical difficulties of making rules in advance for each of these situations does not lead to the conclusion that judges should be given authority to weigh all the facts and fix the punishment between the least and most serious variations." I at 662.
guidelines necessary for the evenhanded application of justice by local prosecutors.
CONCLUSION
Local prosecutors undoubtedly have extensive opportunity to abuse their far reaching discretion. Ultimately, of course, the individual integrity of each prosecutor determines the quality of criminal justice as applied to American citizens. While it is hoped that the media, the public, and administrative safeguards within each prosecutorial system monitor deliberate deviations from standardized forms of procedure and acceptable conduct, the achievement of this goal is unfortunately still debated. It is less debatable that the inadvertant deviations, those which result from inadequate direction and a lack of understanding as to what is viewed as appropriate by other prosecutors within the system, permeate local and state prosecutorial offices. The formulation and issuance of detailed and comprehensive guidelines can correct unintentional discrepancies in the treatment of defendants. As once commentator noted, "[n]arrowing the scope of discretion so that it is no broader than the ability to make intelligent individualized judgments would provide a setting in which major improvements in criminal administration could take place. ' 23 2 While each community must develop policies and procedures designed to meet the specific goals and needs of a unique locality or state, a general model would avoid needless duplication of effort if every community had to start from scratch. Unfortunately, the Pnczbles of Federal Prosecution do not provide such a model and serve only as a very limited starting point for the development of much needed state and local guidelines.
While the guidelines proposed by the different professional organizations, which were promulgated prior to the release of the federal guidelines, contain many of the same deficiencies as the Princibles of Federal Prosecution, the Justice Department had a unique opportunity to benefit from the hours of experience and discussion behind earlier proposals, to overcome their deficiencies, and to issue an innovative and comprehensive set of rules. The guidelines fail to meet this challenge because they provide inadequate sanctions, overbroad generalizations and non-specific hypotheticals. Authors of the rules may feel that the supplementary direction provided to federal prosecutors compensate for these deficiencies. Yet these additional resources are generally unpublicized and generally unavailable. While the title of the guidelines implies that it only includes broad and sweeping principles of basic prosecutorial considerations and is therefore technically not deceiving, the government bypassed an excellent opportunity to issue explicit concrete rules and priorities and thus quell criticisms of prosecutorial abuse of discretion. Unfortunately, the guidelines alone do not further the evenhanded administration of justice and thus are not useful. At most, they merely advise the novice of basic criteria to take into account in prosecuting crimes.
Many commentators attribute state and local prosecutors' reluctance to develop internal guidelines to the fear that courts will require prosecutors to actually adhere to the rules.
2 33 The federal prosecutors are no exception. The Principles of Federal Prosecution state, for example, This statement of principles has been developed purely as a matter of internal Departmental policy and is being provided to federal prosecutors solely for their own guidance in performing their duties. Neither this statement of principles nor any internal procedures adopted by individual offices pursuant hereto creates any rights or benefits.
234
It does not seem unreasonable, however, for administrators to want their agencies to follow internally promulgated rules.
35
The stated purpose of the Justice Department guidelines 236 is met only in part. Although the publication of the guidelines is commendable for formalizing previously unpublicized practices and policies, it alone does not come close to ensuring fair and effective responsibility by prosecuting attorneys. Too many gaps remain to foreclose disparate treatment of similarly situated defendants, and these gaps should not be duplicated by state, county, and city prosecutors formulating their own guidelines. While the guidelines may promote confidence on the part of the public and individual defendants that decisions will be made rationally on the merits of each case, they provide no assurance of objectivity. Safeguards and accountability are essential and must be added to ensure credibility and practicality at the state and local levels. 
